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Capacity in practice in the age of Covid



The Court of Protection team here at 9 Gough Chambers are embarking on an exciting 
series of blogs and podcasts over the coming months. They are designed for members 
of the public and lawyers interested in contemporary issues arising in the law relating to 
capacity and the Court of Protection practice. 

As a multidisciplinary set, we are frequently instructed by solicitors from a broad range 
of disciplines and particularly those specialising in family law, the Court of Protection 
and those involved with capacity in civil proceedings (i.e. clinical negligence and personal 
injury work). Some of our members also sit as part time Judges and can helpfully offer a 
perspective from the other side of the fence.

The blogs are the product of an editorial team who each specialise and deal with issues 
relating to capacity in their practice. Our editorial team consists of:

n Grahame Aldous QC 
n Tim Parker
n Abigail Stamp
n Ed Lamb
n Laura Hibberd
n Kyah Mufti
n Tom Jones
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Many thanks for taking the time to discuss with me some interesting topics for our 
first blood.  Can we start by addressing how capacity assessments are considered by 
your clinicians in daily practice?

This is a very important issue obviously and, in my opinion, every clinical 
encounter that we have with our patients starts with an assessment of capacity to 
consent, but on the shop floor this plays out very differently to the instructions of 
a full-blown CoP assessment. 

If we consider the momentum that concepts such as #MyNameIs took on, 
whereby clinicians were being reminded and encouraged to introduce themselves 
to the patients, you can see how far removed some clinical practice had become 
from the transparency and shared understanding inherent in the values of a 
capacity assessment. How can you make a decision about whether you would 
like to proceed with an intervention if you don’t even know who the person 
is in front of you? Hopefully within Mental Health and Neurorehabilitation 
settings knowing the personhood of our patients is our core business. But, 
it is not surprising that the CQC concern themselves with whether Capacity 
assessments have taken place and are adequately recorded in the patients’ notes. 
In practice, across the clinical settings in which I work and have worked, I notice 
that staff are often considering the points required of them to make a Capacity 
assessment, but they are doing it covertly as part of their own good clinical 
intuition rather than as part of a systematic assessment. The aspect that is most 
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likely to trip people up is the third limb: being able to comment 
on how the patient demonstrates their ability to weigh and use the 
relevant information, along with the clinician sticking to considering 
the ‘relevant’ information. The term ‘Mental Capacity Assessment’ 
strikes fear into the hearts of many highly competent clinicians, 
because it is seen as being a very formal process shrouded in an 
inaccessible amount of legalese and potentially involving them in a 
Court case. In many senses a Mental Capacity assessment is seen as 
totally divorced from the day-to-day job.

What steps and discussions are had around this issue and in particular 
ensuring clinicians are not struck dumb with fear at the mention of  
the MCA!!??

There is often little time dedicated to reflecting on a tricky capacity 
question, as we know the NHS is ubiquitously resource-deprived, 
so there is a tension between reflective practice and the fast-paced 
demands of meeting targets, and what little opportunity there is for 
reflection is likely to focus on clinical content. Obviously all clinical 
staff have to receive their statutory and mandatory training in the 
MCA, but again that can feel academically heavy and divorced from 
the day job. In my experience a much better and more effective way 
of bringing Capacity assessments to people’s fingertips is through 
dedicated time to discuss a current, complex cases in detail during 

our reflective MDT meetings and in supervision groups. The 
teams I work into provide clinical work for people with complex 
and multi-layered difficulties, requiring a range of clinicians to 
contribute to their care; this brings with it the advantage of a range 
of opinions, viewpoints and experiences of the same patient when 
being discussed within a Capacity reflection, before reverting to the 
patient.

NHS legal teams are typically not integrated with clinical teams 
and yet how beneficial would it be if we had members of the legal 
department attending our MDT meetings? When I accept an 
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instruction for an independent Capacity Assessment, I do so on 
the basis of a good letter of instruction where all of the relevant 
Case law has been provided to me, and then I can focus on the 
Psychological and Neuropsychological aspects of the question. 
When I work in the NHS on the ground, none of that valuable Case 
law which can help guide my thinking, is automatically provided 
to me or my colleagues. Personally, I would like to see greater 
integrated working between the legal world and the clinical world 
for the benefit of the patient.

It is not some time since the first deployment of vaccines have 
occurred. There was significant national comment about the status 
of vulnerable and/or incapacious patients and how the vaccine 
programme would be applied to that group. What issues have arisen 
in practice through the rollout of vaccines to your patients? 

Recent case law informs us clinicians that the consideration of 
capacity in relation to the Covid vaccination is a single, fact-
specific and not terribly complex process as long as it “focuses 
with professional clarity on the salient issues” (E (Vaccine) [2021] 
EWCOP 7). Within the services I work discussions about each 
patient’s capacity in relation to the vaccine were held within 
Multidisciplinary Team (MDT) meetings and were started very 
early on. Ethically we were concerned that patients should have the 

opportunity to have the vaccine and ensure that inpatients weren’t 
disadvantaged by being in hospital, where had they been residing 
at their own home or in a Care Home they would have received the 
vaccine. And there was particular concern for one patient of 100 
years who is currently an inpatient with us.  

Our medical team had discussions with all patients to assess 
capacity to make a decision to receive the Covid vaccination. 
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Discussions were also conducted with family and a determination 
of Best Interests was made if the patient was assessed to lack the 
relevant capacity. 

How did that all look like in practice or as you say, on the shop floor?

On the day of vaccination- 13 patients were on our Older People’s 
mental health inpatient ward: 2 recently positive for covid; 3 
patients lacking capacity and assessed under best interests and 3 
patients were under 70, so at that point of the vaccination roll-out 
they were not eligible.

The vaccinating team met with one patient who they had been told 
retained the capacity to consent to a Covid vaccine. However when 
they met him they didn’t feel confident and “weren’t 100% sure of 
his capacity and there were some communication difficulties”. The 
vaccine was not given at this stage and the team agreed to return 
later. They discussed this with the clinical team and returned to 
meet with the patient, this time with one of the patient’s clinical 
team. This member of staff had an established relationship with the 
patient and they were able to confidently gain “informed consent” 
in front of the vaccinating team.

Reportedly the patients were all grateful for the vaccine and hopeful 
for the future, wearing their stickers with pride! 

One patient had a sore arm the following day, no other effects of 
vaccinations were reported.

Other occasions which have tapped into Covid-issues and 
Capacity prior to vaccination include the rolling out of mass 
testing within Care Homes and Treatment centres. One particular 
patient comes to mind who was in the neuro-rehabilitation setting 
following a stroke which had left them with severe aphasia. Their 
receptive language was quite good and the team were using total 
communication with them as part of normal practice, so despite 
their severe expressive aphasia it is likely that their communication 
could possibly have been supported sufficiently to demonstrate 
that they retained capacity. However it was the emotional response 
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to the stroke as a result of the interventions that they had had to 
undergo during their treatment on the trauma ward that was their 
stumbling block. Having been intubated the person was severely 
anxious about items being put into their mouth or nose. This 
anxiety was so extreme that they could not tolerate or listen to 
discussions about the advantages and disadvantages, and so could 
not retain this information which they were emotionally blocking, 
and would have been unable to weigh it up or communicate it 
back regardless of how supported they were. Whether this is 
robust enough to meet Causative Nexus questioning under cross 
examination I am uncertain, but following the legal guidelines we 
know that “it is a very bad idea to test people against their will even 
if they lack capacity”.

A final example comes from the person I was working recently, and 
with whom I have been working for the last 18months. They find 
their own experience of emotions very frightening, the people in 
the world dating back to childhood to be unsafe, and yet they feel 
that they must do what they are told, they feel entirely alone and 
abandoned even without a national lockdown, and they struggle so 
much to regulate their emotions that a suicidal response is a more 
typical reaction.  So when this person was offered a Covid vaccine 
they ‘did what they were told’ and booked an appointment, but 
when the day of the vaccine arrived beliefs of being mistreated and 

abused, and of those who are supposed to help being unsafe were 
triggered, the person felt behaviourally frozen, couldn’t leave their 
house and cancelled the appointment. Then the shame came. This 
one experience comes after a series of rule-breaking events during 
lockdown where a complicated web of sticking to rules, believing 
those who make the rules wish to harm you, being frightened of 
themselves, needing to escape, being threatened by neighbours for 
rule breaking and feeling yet more ashamed. This encapsulates the 
complex interplay between physical health, this person being an 
older adult with a history of significant health events, and mental 
health to define the level of risk and need for the Covid vaccine. 

Rather than further shaming the person and telling them that 
they really should have gone for the vaccine, we discussed how 
valid their fears were, the concerns and thoughts of many other 
people, and I spoke of my own initial fears but positive experience 
of having received the vaccine. The person felt able to sit with the 
dilemma more clearly, and we discussed whether they may find 
it helpful to have someone to go with them – being aware of how 
desperately alone in the world this person feels. The person is yet 
to let me know if their decision, but they now have the emotional 
space to reflect on their choice, and I would argue fully express 
themselves as capacitous.
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Is there a consensus view about vaccines in relation to both your 
patients and your staff and if so, what is it? 

At the time of writing, I am pleased to say that the majority of my 
older patients and my colleagues have been offered the vaccination. 
However, it has been interesting to ponder whether yet again the 
Cartesian mindset of this country towards health, has played out 
in the order of priority for receiving the vaccine. We are informed 
that the order of priority, which focuses entirely on age and physical 
health, corresponds with data on the number of individuals who 
would need to be vaccinated to prevent one death. This appears to 
make sense and one could question what the relevance of Mental 
Health would be to the prioritisation of Covid vaccinations. 
Worldwide approximately 8 million deaths each year are 
attributable to mental disorders. If anything, given the excess 
mortality of people living with mental health difficulties, in 
comparison to people without (an increased risk ratio of 2.22), one 
would almost expect fewer people with Mental Health problems to 
reach older age and therefore be less represented in the first priority 
groups. However, it seems likely that, simplistically, there are two 
routes by which one’s risk to Covid can be increased; firstly the 
risk of mortality once contracted which is the route reflected in the 
prioritisation matrix, but secondly the risk of coming into contact 
with the virus. This is where Mental Health may become relevant. 

Being “Covid-conscious”; adopting the necessary precautions that 
have been advised to reduce one’s risk of contracting the virus 
requires a degree of concordance with the zeitgeist, which may be 
more difficult to achieve for those who are socially disadvantaged, 
for example people who are homeless, and for those whose 
cognitive processes impair the weighing up of information, or 
challenge their ability to believe to be true information that they are 
given by authority (c.f. Leicester City Council v MPZ).

At a local level, however, we are taking this into consideration; 
advocating on behalf of our patients where we are aware that their 
mental health challenges may affect their ability to engage with a 
vaccination programme and liaising with GPs as necessary. We are 
also considering how, for example, an inpatient stay may affect their 
position to receive the vaccination; providing vaccinations for those 
people who are currently residing in one of our mental health wards, 
and planning how they will receive their second vaccination should 
they by that time be at home, to ensure they get treated equitably.
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Thank you 

9 Gough Chambers
5 Norwich St, London, EC4A 1DR


